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OPINION

The appellant, Mchelle Frarze, was found guilty by ajury of theft of praperty over $10,000.
The Blount County Criminal Court imposed a split confinement sentence of three years with 210 days
canfirenent folloved by two years, 5 months supervised prabation. Attrial, the appellant defended
upon the affirative defense o “claim of right.” On gpped, she contendsthat “thetrial court’s falure to

instrud the jury onthe meaning o the phrase ‘daimof right’ constitutes plain and prgudcid error.”

After reviewof therecard, we affirm

Background

On Decenber 24, 1996, the appellant rerted a 1996 Dodge Intrepid fromNationa Car Rertal
at the McGhee-Tyson Airpat in Alooa. By witten contractual agreenrent, the appellant was to return
the vehide on Decerrber 27, 1996. At this time, she provided the agent on duty with her rame as
listed on her driver's license, her telephone number, and a Visa credit card. The vehicle was not

returned as provided by the renta agreemert.

Atnotime after Decenber 27, 1996, did Nationa Car Rertal o its agents extend permission
to the appellant to retain possession of the vehicle. Soon ater January 1, 1997, the Knoxville area
manager o National Car Rental attenpted to contact the gppellant by telephane regarding the 1996
Intrepid. Hs attenpts, honever, were futile as the telephone number provided by the gppellant
beonged toanother personand the address on the gppellant’s driver’s license was nat a valid
addressfor her. After anexhaudive investigation, the manager was able tolocate a post office bax in
Jefferson City registered inthe appéllant's name. Nationd Car Rental mailed the appellant two

certified letters pertaining to her failure torelinquish the vehide. These werereturned undaimed

On March 11, 1997, aTrenton, Geargia, pdice officer gopped a 1996 Dodge Intrepid for
reklessdriving. The vehide wasdriven by aseventeenyear dd male. After conduding a regstraion
check, the dfficer discovered that the car was stden from Nationd Car Rertal. Frominfarmation
provided by the juvenile, the dfficer was able tolocate the appdlant at afarm house. The appélant
told the officer that “[ghe rented a vehicle and the brakes messed up, so on Chrigmas Eve, she left
the rental car at the airport . . . and rented another car with her credit card.” She informed the officer
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that she had not retumed the Intrepid because “she was still using the vehicle to go to work.” She also
stated that “she assumedthat [Nationa Car Rertal] would just take what she oned out of her aredit

cad.” Sheadvisedthat she had given the seventeen year dd permissonto divethe vehide.

At the gppellant’s subsequent trid, in her oann defense, she tedtified that she dd not sted the
car. She offered explanatiors far the fase telephone number and address that she provided Nationd
Car Rental. Moreover, despite her admissions to the police officer at the time of her arrest, she
maintained that she had contacted National Car Rertal and extended her rertal agreement with them
Futhermore, because “[she] redly liked the car, it was[her] intent to purchase the car when [she] wert
back”

Analysis

In her anly issue onappeal, the gppellant dleges error based upon the trial cout's failure to
provide a spedfic instruction an the defintion of “clamof nght.” Specifically, she dleges that thetrial
court'smere redtation of the statutary language instead o defining this “phrase of at” terminvited the
jury to speaulate as to its meaning.  Initially, we nate that the gppdlant failed to olject to the jury
instrudion at the time o trial andin her notion for newtrial. Moreover, she concedes that she faled to
make arequest far such spedfic instruction tothetria court 1t iswell established in Tennessee that,
generally, a falure to dbject to the omission of ajury ingrudion waives that issue for gopellate review.

State v. Reece, 637 SW.2d 858, 861 (Tem. 1982). See also State v. Haynes, 720 SW.2d 76, 85

(Tem. Gim App. 1986). Moreover, Tenn R App. P. 36(a) provides. "Nothingin this rue shal be
construed as requiring relief to be granted to a party responsible for an error or who failed to take
whatever action was reasonably available to prevert or nullify the harmful effect of anerror.”

Accardingly, thisissue has been waived. See State v. Killebrew, 760 SW.2d 228, 235 (Tem. Qim

App. 1988); seealso Tenn. RA. P. 36@); Tenn RAm. P. 3(e.

Notwithstanding waiver, the trial court instructed the jury:
Induded in the defendant’s plea of not quilty is her defense o claim of right.

It is a defense to prosecution of this offense:
(2) that the defendant acted under an honest claim of right to the property involved;



or

(2) that the deferdant acted inthe honest belief that she had the right to obtain or
exerdse control over the property as shedid

“Property,” “oltain” “effedive consert,” and “deception” have previously been defined
in the court’s previous instructions.

The burden of proof on this issue is upon the defendant to prove the defense by a
preponderance of the evidence. If, from all the facts and circumstances in the case,

you find that the defendant aded under a daimof right, thenyou nust find the
defendant not guilty.

In aimind cases, it is the duty and obligation of atrial judge, without requed, to instruct the
juryasto the law applicable tothe evidence as well as toany issues which the jury must ultimately

decide. Pce v. State, 212 Tem. 413, 370 SW.2d 488, 489 (Tem. 1963); see also State v. Harbison,

704 SW.2d 314, 419 (Tem. 1986), cert. denied, 476 US. 1153, 106 S.Qt. 2261 (1986); State v.
Thompson, 519 SW.2d 789, 792 (Temn. 1975). The jury has the dutyto apply the law contained inthe
charge o thetrial judge tothe ultimate facts which it determines exist. See Fad v. State, 101 Tenn.
454, 458 47 SW. 703, 705 (189B). Due tothe inportance of the charge an therole o the jury

reachingits dedsion, the acaused s entitled to have the law pertaining to his case stated plainly to the

juryin amamner which enables themto conprehendthe prircigesinvolved. See Lancagter v. Stae,

43 Tenn (3 Cold.) 339, 343 (1866) (enphasis added).

In the present case, thetrial caurt carrectly charged the jury as tothe deferse of ‘claim of
right” as definedin Temn. Code Ann. 839-14-107. Thetenrs of the charge inits entirety are easily
understood by the average layperson and the lawwas clearly articulated in the charge. The fact that
the instrudions coud have been more detailed does not render the instructions as givento be
impraper, and absent a goecid request far anadditiona charge, atrial court will nat be held inerror.
Haynes, 720 SW.2d at &.

Moreower, even assumming that greater clarity should have been provided by aninstrudion, the
appdlant suffered no prejudice by the amission. The gppellant defended at trid upon the theory that
she had a right to exerdse contrd owver the vehicle, see Tenn. Code Ann. 8 39-14-107(2), as opposed
to a“daimofright.” See Tenn Code Ann § 39-14-107(1). Subsection (1) of the statute, “daimof
right,” addresses the situation where the accused clains an honest belief that the property belongsto
himor her andthat it does nat belong to another. See generdly MobeL PeEnaL Cobe § 231
(1980). Subsection (2), asclamedin the present case, is gpplicable to those stuations where the
accused may knowthat the praperty bdlongs to anather but ads inthe honest kelief that he or she is



entitled to exercise cortrol over the praperty. See gererdly MopeL PENAL Cope 8§ 2231.

Accardingly, thisissue is without merit.

For the abowe reasors, the judgment o the trial court is affirmed.

DAVID G. HAYES, Judge

CONCUR:

GARY R. WADE, Presiding Judge

DAVID H. WELLES, Judge



